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Reasons for Judgment of the Honourable Mr. Justice Groberman:

] This appeal corcerns the constitutionality of . 6 of the fnaian Act, R.5.C. 1985, ¢. I-5, which
establishes the entitlernent of a person to be registered as anindian. The plaintiffs argue that the
provisions of that section violate the Canadian Charter of Rights and Freedoms because they
discriminate on the basis of sex and marital status. While the remedy they seek is complex, the plaintiffs’
major claim is that Mr. Grismer should be entitled to transmit Indian status io his children, despite the fact
that his father was non-Indian and his wife is noo-Indian.

[2] The plaintiffs were successful at trial, though the order of the trial judge has been stayed pending
appeal. The reasons of the trial judge, Ross J., are indexed as 2007 BCSC 827, She delivered
supplementary reasons on remedy, which are indexed as 2007 BCSC 1732,

i3] In these reasans for judgment, unless the context indicates a different usage, | will use the term
"Indian” to mean a person entitled to registration as an Indian under the indian Act, which | will refer to as

“Indizn status”, | will use the term “non-Indian” to mean a persen not entitled to such status,
Overview

[4] Frior to the caming imo force of the current [egislation in 1985, the /ndian Act freatad women
and men quite differently. An Indian woman who married a non-Indian man ceased to be an Indian. An
indian man who married a non-Indian woman, on the other hand, remained an Indian; his wife also
became entitled to Indian status.

9] Children who were the product of a union of an Indian and a non-Indian were non-Indian if their
father was non-Indian. On the other hand, the legitimate children of an Indian father were Indian, subject
only to the "Double Mother Rule”, which provided that if a child’s mother and paternal grandmother did not
have a right to Indian status other than by virtue of having married Indian men, the child had Indian status
only up to the age of 21,

i6] The old provisions had been heavily criticized prior to 1985, and there was a strong movement
to amend them. Unfortunately, there was considerable controversy aver what ought to replace them.
With the coming inta force of 5, 15 of the Charler on April 17, 1985, the need to amend the law took on
new urgency, as it was clear that the then-existing regime discriminated on the basis of sex
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7} The current system of entitlement to Indian status was enacted by An Act o amend the Indian
Act, 5.C. 1985, . 27, 5. 4. The amending Act received Royal Assent on June 28, 1885, but was deerned
(by virlue of 5. 23 of the Act) to have come into force on Aprl 17, 1985, the date cnwhich s, 15 of the
Charter took effect.

(8] Onits face, the current system makes no distinction on the basis of sex. From April 17, 1985
on, No person gains or losas Indian status by reason of marrage. A child of two Indians is an Indian. A
child who has one Indian parenl and one non-lndian parent is entitled o status unless the |ndian parent
also had a non-Indian parert. In sum, the currem legislation does away with distinctions between men andg
women in terms of their nghls to status upon marriage, and in terms of their righls to fransmit status to
their children and grandchildren.

k| There is little doutit that the provisions of the Indian Act that existed prior 1o the 1985
amendmenis would have violated s. 15 of the Charer had they remained in effect after April 17, 1985,
Equally, it is clear that if the current provisions had always been in existence, there could be no claim that
the regime discriminates on the basis of sex. The difficulty lies in the transition between a regime that
discrimimated on the basis of sex and one that dees not,

[10] The 1985 legislation was enacted only after extensive consultation. It represents a bona fide
attempt to eliminate discrimination on the basis of sex. For the most pant, the fegislation was prospective
in arientation; it did not go so far as to grant Indian status to everyone who had an ancestor who had lost
status under earlier discriminatory provisions, 1t did, however, reinstate Indian status to women wha had
lost their status by marrying nen-Indians. It also reinstated status to cerlain other persons, including those
who lost it by virlue of the Double Mother Rule.

[11] Subject to these, and a few other statulory exceptions, a person's entitement to Indian status {or
tack thereof} prior to April 17, 1985 subsisted after the coming inlo force of the new legislation. The
plaintifis argue that in using the former regime as the starting peint for determining the status, the
government effectively conlinued a discriminatory regime. They say that that conlinuation violates s. 15
of the Chanter.

[12] The defendants argue that the Charfer cannat be applied retrespectively, and that it was
therefore sufficient for Parliament to enact a regime that was nondiscriminatory going forward. They
claim that the government was not required to enact legislation that sought to undo all of the effects of
legislation that had been in place for over one hundred years. Indeed, they say, the new legislation is
gererous in reinstating the right to Indizn status to cerlain groups of people; it goes further than necessary
in trying to redress past wrongs.

[13] The analysis of the issue ts made more difficult by the fact that the provistons governing Indian
status are complex. The system was not a static one before 1985, and the manner in which ilegitimate
children and those of parlial Indizn heritage have been treated varied over time. There zare, as wel|,
provisions of the fndian Acf that allow the governmen to exempt particular bands from particular
provisions of the Act. and those provisions were frequently used after 1980, | will, as necessary, refer to
particular changes and exemnplions to the ndian Acf that have a bearing on the issues af bar,

Legislative Histary Prior to the 1985 Amendments

[14] Histarically, members of First Nations in Canada were subject to special disqualifications as wall
as special entitlements. Not surprisingly, it became necessary, even prior to Confederation, to enact
legislation selting oul who was and who was not considered to be an Indian. In 1868, the first
post-confederation statule establishing entitlement to Indian status was enacted. Section 15 of An Acf
providinug for the organisation of the Depariment of the Secrefary of Stafe of Canada, and for the
management of Indian and Ordnance Lands, 5.C. 1868, c. 42 {31 Vict} provided as follows:
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15 For the purpose of determining what persons are entitled to hald, use or enjoy the
lands and other immeoveable property belonging to or appropriated to the use of the
various tribes, bands or bodies of Indians in Canada, the following parsons and classes of
persans, and none other, shall be considered as Indians belonging to the tribe, band or
hody of Indians interested in any such lands or immaoveable property:

Firstfy. All persons of Indian bload, repuled {o belong to the particular tribe, band
or body of Indians inerested in such lands or immoveable property, and their descendants;

Secandly. All persons residing among such Indians, whose parents were or are, or
either of them was or is, descendad on either side from Indians or an Indian repuied to
belong to the particular tribe, band ar body of Indians interested insuch lands or
immaveable property, and the descendants af all such persans; And

Thirdly. Allwomen lawfully married to any of the persons included in the several

classes hereinbefare designated; the children issue of such marriages, and their
descendants.

[15] This =arly lzgislation, then, treated Indian men and women differently, in that an Indian man could
confer stafus on his non-Indian wife through marriage, while an Indian woman could not confer status on
her non-indian husband, !t appears that ore rationale for this distinction was a fear that non-Indian men
might marry Indian wamen with a view to insinuating themselves into Indian bands and acquiring property
resarved for Indians.

[16] In 1869, the first legislation that deprived Indian women of their status upon marriage to
non-Indians was passed. Section 8 of An Act for the gradual enfranchisement of Indians, the betfer

management of Indian affairs, and to exiend the provisions of the Act 3 15t Victaria, Chapter 42, 5.C.
18648, ¢ 6 (32-33 Vict) amended 5. 15 of the 1868 statute by adding the following proviso:

Provided always that any Indian woman marrying any other than an lndian shall cease to
be an Indian within the meaning of this Act, nor shall the children issue of such marriage be
considered as Indians within the meaning of ihis Act; Provided also, that any Indian woman
marrying an Indian of any other tribe, band or bedy shall cease to be a member of the
tribe, band or body to which she formerly beionged, and become a member of the tribe,
band or body of which her husband is a member, and the children, issue of this marriage,
shall belong to their father's tribe orly.

117] The traditions of First Nations in Canada varied greatly, and this new legisiation did not refiect
the aboriginal traditions of all First Mations. To some exient, it may be the product of the Victorian mores
of Europe as fransplanted to Canada. Thea legislation largely parallels cormemporary views of tha legal
status of wormen in both English common law and French civil law., The status of a woman depended on
the status of har husband; upon marriage, she ceased, in many respects for legal purposes, to be a
separate person in har own right,

i18] The general structure of 1863 legisiation was preserved in the first enactment of the Indian Act,
as S.C. 1876, ¢. 18 (38 Vict), This statule added furlher bases for the loss of Indian status, including
provisions whereby an illegitimate child of an Indtan could be excluded by the Superimendent Genearal of
Indian Affairs.

[15] substaniial changes in the regime were introduced inthe /ndian Act, 5.C. 1851, ¢. 22 {15 Geo.
V1), The statute created an “indian Register”. Sections 10-12 of the Act defined entitlernent to
registration as an Indian,

10. Where the name of a male persan is included in, omitted from, added to or deleted
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from a Band List or 2 General List, the names of his wife and his minor children shali also
be inciuded, omitted, added or deleted, as the case may be.

11. Subject to section twelve, a person is entitied to be registered if that person

{a) onthe twenty-sixth day of May, eighleen hundred and seventy-four, was, for the
purposes of An Act providing for the omganization of the Department of the Secretary
of State of Canada, and for the management of Indian and Ordnance t ands, chapter
forly-two of the statutes of 1868, as amended by section six of chaptar six of the
statutes of 1868, and section eighl of chapter bwenty-one of the statutes of 1874,
considered {o be entitled to hold, use or enjoy the lands and other immovable property
belanging to ar appropriated to the use of the vanious tribes, bands or bodies of
Indians in Canada,

(b} is a member of a band

{i} forwhose use and benefit, in commeon, lands have been set apart or since the
twenty-sixth day of May, elghteen hundred and seventy-four have been agreed by
treaty to be set apart, or

{iiy that has been declared by the Governor in Council to be 2 band for the
purposes of this Act,

{c) iz a male person whao is a direct descendant in the male line of a3 male person
described in paragraph {a) or {b),

(dY is the legitimate child of
{i) a male person described in paragraph (a} or (b}, or
{it) a person described in paragraph (c),

(e} is the illegitimate child of a female person described in paragraph (a), {b) or {d),
unless the Registrar is satisfied that the father of the child was not an Indian and the
Registrar has declared that the child is not entitled {o be registerad, or

{f) is the wife or widow of a person who is entitled to be registered by vidue of
paragraph (a}, (b}, (c), {d) or (e}.

12. {1} The following persons are not entitled to be registered, namely,
{2} a person who
{i) has received or has been allotted half-breed lands or money scrip,
(i) is a descendant of a person described in subparagraph {i),
{iii) 1s enfranchised, or

{iv) is 2 person born of a marriage entered into after the coming into force of this
Act and has atlained the age of twenty-one years, whose mother and whoss
father's mother are not persans described in paragraph (2}, (b}, (d), or entitled to
be registered by virlue of paragraph (e} of section eleven, unless, being a woman,
that parson is the wife or widow of a person described in seclion eleven, and

(p) a woman who 15 married to a person who is not an Indian,

[20) Apart from one amendment in 1956, this legislation sunived intact urtil the 1985 iegislation. The
1856 amendment made a change in the manner in which the registration of an illegitimate child could be
rullified. It allowed the council of the band to which a child was registered, or any ten electors of the band,
to file a written protest against the registration of the child on the ground that the child's father was not an
Indian. The Registrar was then required to invastigate the situation, and to exclude the child if the child's
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father was determined {0 be a non-Indian.

[(21] For the purposes of this litigation, then, there were three significant features of the legislation that
immediately pre-dated the coming into force of 5. 15 of the Charter: First, a woman lost her status as an
Indian if she married a non-Indian. Onthe other hand, an indian man retained his status if he married a
non-Indian, and his wife also became entitled to status.

i22] Second, a child born of a marriage between an Indian and a non-Indian was an Indian only if his
or her father was an Indian. The rules for illegitimate children were more complex = if both parents were
indians, the child was an Indian. If only the father was an Indian, the child was non-Indian, and if only the
mother was an indian, the child was an Indian, bul subject to being excluded if a protest was made.

23] Finally, from 19591 onward, where an Indian man married a nan-Indian woman, any child that they
had was an Indian. If, however, the Indian man’s mother was also non-Indian prior to marriage, the child
waould cease to have Indian status upon attaining the age of 21 under the Double Mather Rule.

Growing Discontent with the Status Regime

(24] The siatutory provisions for determining fndian status were, from the beginning, at odds with the
aboriginal traditions of some First Nations. By the last half of the twentieth century, they were also at
adds with broader societal norms. The idea that women did not have separate personal identities from
their hushands was increasingly recognized as offensive. Furlher, the personal hardship many indian
waman facad upon losing their Indian status and band membership was severe. Some First Nations also
cbjected to the Double Mother Rule, considering that those with indian bleod brought up in an Indian
culture should remain Indians even if they had only aong grandparernt of Indian descent.

[25] There was widespread dissatisfaction with the rules governing Indian status. As outlined by the
learned triak judge, numerous studies and repons criticized the contemporary legislation. There ware also
legal challenges to it. The Supreme Courl of Cansda narrowly upheld the legiskationin A G. Canada v.
Lavelf. [1974] S.C R, 1349, holding that the provisions of the Canadian Bilt of Rights did not allow it fo
declare such a law inoperative.

12E] in 1981, in Lovelace v. Canada, Communication No. R.6/24, U.N. Doc. Supp. No. 40 (Af36/40)
at 166, the United Nations Human Rights Committee considered argumerits that the fndian Act violated
provisions of the Irternational Covenant on Civil and Political Rights. Ms. Lovelace had lost her Indian
status in 1970 an marrying a nan-Indian. The marriage eventually broke down, and Ms, Lovelace wishad
to return {0 live on reserve, bt was denied the right to do so because she no longer had Indian status.
The Committee found the deniai to be unreasonable in the particular situation of the case, and to violate
the applicant's rights to take part in a minority cuifure,

[27] By the early 1980s, it was clear that the legislative scheme for determining Indian status nseded
to be changed. There was, however, considerable difficulty in finding a new scheme to replace the old
cne. There was simply no cansensus among First Nations groups as to who should be reinstated to
Indian status, and as to what the fulure rules governing status should be, Some groups were fearful that a
sudden reinstatement 1o status of a large number of persons might overwhelm the rescurces available to
Indian bands, or dilute traditional First Nations culture. In addition, there was a strong movemert among
First Nations groups to seek a level of control over band membership. Pressures aimed at a higher
degres of self-government made it difficult for the governmen of the day to impose a new regime by
legislation,

(28] It is unnecessary to detail alt of the various positions taken by different aboriginal and

governmental groups. The trial judge has discussed many of the various movemerts, government
studies, and reporls, and has reproduced some of their arguments and rhetanc in her judgment,
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paricularly at paragraphs 38 to 77.

[29] While the debate continued, the then-Minister of Indian Affairs and Northern Development
offered, in July of 1980, to have proclamations issued under s. 4 of the /ndiar Act to exempt bands, at
their request, from particular provisions of the Act. While the record does not contain complete evidence
of the take-up rate on the Minister's offer, it does appear to have been significant, particularly with respest
to 5. 12{1){a)iv) (the Double Mother Rule} and, to a fesser exient, with respect to 5. 12(1)(b) (the provision
under which a woman who married a non-Indian lost her status — | will refer to this as the "Marrying Ou
Rule™.

[30] Inits First Report to the Parliamentary Standing Commitiee on Indian Affairs and Northern
Development {quoted inthe Standing Commitiee’s Sixth Report to Pariament, September 1, 1882), the
Sub-committee on Indian Women and the Indian Act reported that by July of 1982, some 285 Indian
bands had requested exemptions from the Double Mother Rule and 63 had requested exemptions from
the Marrying Out Rule. A draft reper from the Department of Indian Affairs and Norihern Development
entitled “The Potential Impacts of Bill C-47 an Indian Communities” (November 2, 1584} stated that by
July 1984, ouwt of 3 tofal of about 580 bands in Canada, 311 {54%) had sought exemption from the Double
Mother Rule, and 107 {(13%) had soughl exemption frem the Marrying Out Rule.

[31] In 2n attempt to bring the indian Actinto compliance wath 5. 15 of the Charter without causing
turmail for First Nations, the government eventually brought forward compromise legislation. In
introducing the legislation for second reading in the House of Commons, the then-Minister of indian
Affairs and Northern Development outlined five principtes on which the legislation was based {Hansard,
March 1, 1985, at p. 2645):

The legislation is based on cerain principles, which are the cornerstones that John
Diefenbaker identified. The first principle is that discrimination based on sex should be
removed from the Indian Act.

The second principle is that status under the Indian Act and band membership will be
restored to those whose status and band membership were lost as 3 result of
discrimination in the Indian Act.

The third principle is that ne one should gain or lose their status as a result of marnage.
The fourth principle is that persons who have acguired rights should not fose those rights.

The fifth principle is that Indian First Mations which desire to do so will be able to determire
their own membership.

[32] Section 6 of the indiarn Act, R.5.C. 1935, ¢ -5 remains as it was amended in 1985, |i reads as
follows:

6(1) Subject to section 7, a personis entifled to be registered if

{a} that person was registered or entitled o be registered immediately prior to April 17,
1885;

(b) that person is a member of a body of persons that has been declared by the
Governor in Council an or after April 17, 1985 to be a band for the purposes of this
Act,

(c) the name of that person was omitted or deleted from the Indian Register, ar from a
band list prior to September 4, 1851, under subparagraph 12(1}(a)(iv), paragraph
12{1){b) or subsection 12(2) or under subparagraph T2{1)a)in pursuant to an grder
made under subsection 109(2), as each provision read immediately prior to April 17,
1985, or under any farmer provision of this Act relating to the same subject-matter as
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any of those provisions;

{d) the name of that person was omitted or deleted from the Indian Register, or from a
band list prior to September 4, 1851, under subparagraph 12{1}(a}{iii} pursuant to an
order made under subsection 103{1), as each provision read immediately prior to April
17, 1885, or under ary former provisian of this Act relating io the same subject-matter
as amy of those provisions:

{e) the name of that person was omitied or deleted from the Indian Register, or from a
bard list prior to September 4, 1951,

(i) under section 13, as it read immediately prior to September 4, 1851, or under
any former provision of this Act relating to the same subject-matter as that seclion.
or

(i} under sectian 111, as it read immediztely prior to July 1, 1820, or under any
farmer provision of this Act relating to the same subject-matter gs that section; or

{fy that person is a person both of whose parents are or, f no longer living, were at the
time of death entitled to be registered under this section.

(2} Subject to section 7, a personis entitied {o be registered if that personis a person one
of whase parents is or, if no longer living, was at the time of death entitied to be registered
under subsection (1),

{3) For the purposes of paragraph {1)}{f} and subsection {2),

{a) a person who was no longer living immediately prior to April 17, 1985 but who was
at the time of death entitled to be registered shall be deemed (o be entitled to he
registered under paragrapb {1)(g), ang

{b) a person described in paragraph (1){c), (d), {&) or {f} or subseclion (2) and who was
no longer living on April 17, 1985 shall be deemed to be entitlad to be registered undear
that provision.

[33} Section B(1}{a) is 2 key provision. It preserves the stalus of all persons who were entitled to
status immediately prior to the 1385 amendments. The plaintiffs say that the section violates s, 15 of the
Charler by incorporating, by reference, the discriminatory regime that existed before 1985,

[34] Other key provisions are ss. 6(1}{c) and 6(2). Section &{1)(c} restores the status of {among
others) people who were disqualified from status under the Manying Oul Rule and the Double Mother
Rule. Section B{2) applies what is known as the “Second Generation Cul-off". It extends Indian status to
a person with one Indian parent, bu, significantly, does not allow such a person to pass on indian status
to his or her own children unless those children are the product of & union with another person who has
Indian status.

The Plaintiffs

[35] The plaintiffs are a mather and son. Prior {o 1985, neither had Indian status. Today, Ms. Melvor
has status under s. 6(1)c) of the Indian Act, and Mr. Grismer has status under s. 6(2). Their claim is that
Mr. Grismer should be given status equivalent to those who come under s. 6(1) of the statule, so that he
is able to pass on lndian status to his children despite the fact that his wife is non-Indian.

[36] The plaintiffs' family free 1s somewhat complex — | will describe it first, and then provide a bref
table, which may assist in understanding its details.

[37] Ms. Meclvor's grandfathers were both non-indians. Cne grandmaother was an Indian, and the
other was entitled to Indian status. Neither set of grandparents were married.
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[38] Ms. Mclvor's parents were also unmarried. Neither parert ever applied for Indian status,
apparertly because they did not understand themselves to be entitled to it under the extant legislation.
While it appears that they could have applied for status under that legislation on the basis that each was
the illegitimate child of a woman enlitled to status, it is alsc likely that they wauld ultimately have been
denied registration upon the Superintendert General or Registrar determining that they had non-Indian
fathers.

[38] Ms. Mclvor was not registered as an Indian prior 1o 1985, She did not believe that she was
entitled to status under earlier legislation, because she understood that neither of her parents were entitied
to status, both being children of nor-Indian fathers. Ms. Mclvor would, in any event, bave lost her right to
status under the former s, 12{1){h} when she married a non-Indian.

[40] In September 1985, Ms. Mclvor applied under the amended legislation for Indian status on behalf
of herself and her children. The application took years to resoive. The Registrar gave his initial decision
in February 1987, holding that Ms. Mclvor was entitled to staius under 5. 8(2) of the fndian Act, and that
her children were not enlitied to status. In May 1987, Ms. Mclvor protested the decision, seeking status
under s. 6{1} for herself and 6(2) for her children. After reconsideration, in February 1989, the Registrar
confirmed his initial decision. The plaintiffs launched an appsal of the decision in July 1988, bul the
appeal was not heard expeditiously. Afler a considerable delay and same procedural wrangling {inciuding
the discontinuance and reinstatement of the appeal), the Registrar conceded that his decision could not
stand. The B.C. Supreme Courl, in & decision indexed as 2007 BCEC 26, found Ms, Mclvor to be
entitled to status under 5. 6(1){c). She was held to be the daughter of bwo persons each enlitked ta Indian
status, and was found to have been deprived of status only by virtue of her marriage to a non-Indian man.

4] Mr. Grismer is the son of Ms. Mclvor and Charles Terry Grismer. As he has anly one parent
who has status under 5. 6{1) of the Indian Act, he was found to have status is under s. 5{2) of that Act.
Mr. Grismer himself married a non-Indian woman. Accordingly, their children do not have status, having
no parent entitied to status under s. 6{1) of the Act. The Second Generation Cut-off of s. 6{2) applies. In

contrast, Ms. Mclvor's daughler has married an Indian man, and their children are entitled to Indian status
under 5. 6{1}(f) of the Act

[42] As the family tree is somewhat difficult to describe, | reproduce a slightly modified version of the
helpful diagram included in the trial judge’s judgment at para. 97

Paternal Side Maternal Side
Alex Mclvar Cecelia Mclvor Jacob Blankenship Wary Tom
(mon-Indiam {enlitled to status) {non-Indian} (Indian}
' ~ Ernest Mclvor Susan Blankenship
{born out of wedlock) {bom out of wedlock)
{never registered as an Indian} (never registered as an Indian)
Entitled to status under pre-1985 legistation as an | Entitled to status under pre-1825 legislation as an
ilegitimate child ilegitimate child
of an Indian worman of an Indian woman

Sharon Mchor {(born out of wedlc::':“k', married to Charles Terry Grismer, a non-Indian)
Entitlerment to status lost upon marriage under former s. 12(1}{b)
Entitlement to status restored under curren] s. 6(1)(c}

Charles Jacob Grismer {marrie_ci_tc_:"é non-Indian)
Mo status under pre-1985 legislation
Entitlement ta status under current s. 6(2)
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Children of Charles Jacob Grismer
Mo status under s. 8{2) — "Second Generation Cut-off”

[43] The plaintiffs do not challenge the Second Generation Cut-off, per se. They say, however, that it
1s discriminatory to assign s. 6{2} status to persons born prior to April 17, 1985, They illustrate the

discrimination by postulating a situation in which Ms. Mclvar had a brother, who also married a non-Indian
prior to 1985, and had children.

[44] Under the pre-1885 Indian Act, Ms. Mclvor's hypothetical brother would have been entitled to
sfatus at birth in the same way that she was. Upon marriage 1o a non-Indian, he would have maintained
his status, and his wife would have gainad entitemeant io Indian status. Their children would also have
been entitled to status, and would, under the current legislation, be entitled to status under s. §{1}. If those
chitdren, in turn, married non-Indians and had children, their children would have status under s. 8(2).
Again, a diagram may help te illustrate the situation;

Ms. Mclvor Hypothetical Brothoer
Status under s. 11{e} of pre-1985 Act Status under s, 11(e) of pre-1985 Act
Marries non-Indian Mairies non-Indian
Loses status upon marriage {s. 12{1){b}) Mazirlains status
Charles Jacob Grismer Child born — erditled to status

na status under pre-1985 Act

1985 Act comes into force

Charles Jacob Grismer Child maintains siatus under s. 6(1){a)
gains status under s. 6{2)

Assume marriage 1o non-Indian

Grandchild of Ms. Mclvor Grandchild of hypothetical brother
not entifled to status as a result entitled to status under = 5(2)
of 2" Generation Cut-off

[45] While the legislative schemes are complex, the complaint in this case is, essentially, that
Mr. Grismer's children would have ndian status if his Indian status had been transmitted to him thraugh his

father rather than through his mother. The plaintiffs claim that that is ongoing discrimination on the basis
of sex, which contraveres s. 15 of the Charter. Section 15(1) states:

15. (1) Every individual is equal before and under the law and has the right to the equal
protection and equal benefit of the law withoul discrimination and. in panticular, without
discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental
ar physical disability,

[46] The defendants, on the other hand, say that the differential treatment is solely a result of events
that occurred prior to the coming into force of 5. 15 of the Charfer. Becausa the Charfer cannot be
applied retroactively, they contend that the plaintiffs do not have a viable claim under s. 15

Retrospecfivity and the Charfer
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[47] It is evident from the history of the Charter that it was not intended to apply retroactively. This is
particularly clear in respect of s. 15 of the Charler, which, pursuanl to s. 32(2) of the Charter did not take
effect until 3 years after the rest of the Charter came into force. The delay in bringing 5. 15 into effect
was a recognition of the fact that considerable [egislative amendment might be necessary in order to bring
the laws of Canadz inlo compliance with its dictates. It is now well-setlled that the Chanter applies only
prospectively from the date it was brought into effect. Section 15, therefore, cannot be used to guestion
the validity of governmentaf ection that pre-dated its coming into force.

(48] On the other hand, contiruing governmental action may violate the Charter even if it began prior
to the coming into force of the Charter. Violations of s. 15 carnot be countenanced simply because
discrimination began befare April 17, 1985

Section 15 cannot be used to attack a discrete act which took place before the Charter
came into effect. 1t cannot, for example, be invoked to challenge a pre-Chartar
convictian: R. v. Edwards Books and Art Lid  [1886] 2 SC.R. 713; R. v. Gamble, [1988] 2
5.C.R. 585. Where the effect of a law is simply to impose an on-going discriminatory
stafus or disability on an individual, however, then it will not be insulated from Charter
review simply because it happened to be passed before April 17, 1985, If it continues to
impose its effects on new applicants today, then it is susceptible to Charter scruliny today:
Andrews v. Law Sociefy of Brtish Columbia, [19689] 1 S.C.R. 143,

The guestion, then, is one of characterization: is the situation really one of going back to
redress an old evenl which took place before the Charter created the right sought to be
vindicated, or is it simply one of assessing the contemporary application of a law which
happened to be passed before the Charter came into effect?

Benner v. Canada (Secretary of Sfate), [1987] 1 5.C.R. 358 at paras. 44-45

[49] Unfortunately, differenliating between ongoing discrimination and mere effects of concluded
pra-Charfer discrimination is not always a simple matter. In Benner, at para. 46, the Supreme Court of
Canada adopted a flexible and nuanced approach to the issue:

[M]any situations may be reasonably seen to involve both past discrete events and
on-gaing conditions. A status or on-going condition will often, for example, stem from
some past discrete event, A criminal conviction is a single discrete event, but it gives rise
to the on-going condition of being detained, the status of "detaines”. Similar observations
could be made aboul a marriage or divorce, Successfully determining whether a parlicular
case involves applying the Charer to a past event or simply to a current condition or
status will Invalve determining whether, in all the circumstances, the most significant or
relevar feature of the case is tha past avent or the current condition resulting from it. This
is, as | already stated, a question of charactenzation, and will vary with the circumstances.
Making this determination wilf depend on the facts of the case, an the law in question, and
on the Charter righl which the applicanl seeks {o apply.

[50] The Benner case is instructive. In 1962, Mr. Benner was barn abroad to a mother who was a
Camadian citizen and a father who was not. At the time of his birth, the Canadian Cifizenship Act, RS C.
1352, ¢. 33, provided that a child born abroad was entitled to Canadian citizenship if the chifd's father was
a citizen. A legitimate child born abroad whose only Canadian parent was his or her mother was not
enlitled to citizenship. Mr. Benner, therefore, had no right to Canadian citizenskip at the time of his birh.

[51) A new Cifizenship Act {5.C. 1974-75-76, c. 108) came into force in 1877 For the first time it
gllowed persons in Mr. Benner's position to apply for Canadian citizenship, Stil, it differentiated between
peopls born abroad whose fathers were Canadian and those whose mothers {bul not fathers) were
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Canadian. If only the mother was a citizen, the child was required to meet requirements with respect to
criminal records and national security; people whose fathers were Canadian did not have to satisfy thoze
requirements. The difference was of significance to Mr. Benner, because he was, when his application
was before the Registrar in 1989, facing serious criminal charges that prevented him from gaining
citizenship.

52 Canada argued that Mr. Benner's right to citizenship had crystalized in 1982, when he was born,
orin 1977, when the new statute came into farce. Any discrimination faced by Mr, Benner, it claimed,
pre-dated the coming into force of the Charder. Therefare, it said, Mr. Bernner was not enlitled to rely on
5. 15 to found his claim.

(53] The Supreme Courl of Canada, at para. 52, rejected that view, holding that Mr. Benner's situation
should be characterized not a2s an "event”, but a5 an ongoing status.

From the time of his birth, he has been a child, born outside Canada prior o February 15,
1977, of a Canadian mother and a non-Canadian father. This is no less a "status” than
being of a parlicular skin colour or ethnic or religious background: it is an ongoing state of
affairs. People in the appellant’s condition continue to this day to be denied the automatic
right to citizenship grarled to children of Canadian fathers,

[54] It followed that any discrimination eecurred when Mr. Benner applied for and was denied
citizenship, not at an earlier date. The Courf concluded, at para. 56

inapplying s. 15 fo questions of status. or what Driedger. [Construction of Stakutes (2nd
ed. 1883), at p. 182], calls "being something”, the important peint is not the moment at
which the individual acquires the status in question, it is the moment at which that status is
held against him or disentities him to a berefit. Here, that moment was when the
respondent Registrar considered and rejected the appellant's application. Since this
nccurred well after s. 15 came inlo effect, subjecting the appeliant's treatment by the
respondent to Charter serutiny involves neither retroactive nor retrospective application of
the Charter.

[55] The case at baris, in many ways. simitar to Berner. Mr. Grismer says that he suifers
discrimination because his Indian status derives from his mother rather than his father. He says that the
discrimination is ongoing; his children {who were not even born prior 1o the coming into force of the
Charter} are denied Indian status based on differences between men and women in the pre-1985 law that
were preserved inthe transition o the current regime.

(58] The defendants argue that the source of discrimination, if any, is Ms. Mclvor's lass of Indian
status when she married a non-Indian, They say that any discrirmination was not anthe basis of sex, but
on the basis of marriage. Further, they contend that the marriage was an event, not a status; therefars,
they argue, any discrimination pre-dated the Charter,

[67] I am unable to accept the defendanis’ characterization of the matter for several reasons. First,
ta describe any discrimination as being based an “marriage” rather than “sex” is arbitrary. it might equalky
have been said that Mr. Benner sulfered discrimination not because of the sex of his Canadian parem, bt
by virtue of the event of being born abroad. Ms. Mclvor's loss of status was not based solely on
martiage or on sex, but rather on a combination of the two. The claim in the case at bar is based
primarily not on differences in treatment between married and single people {just as the claim in Benner
was not based on the difference between peopie barn in Canada and these born abroad), but rather on
the differences in treatment between men and women. inthat sense, the claim is based on an ongaing
status (that of Ms. Mclvor being a woman) rather than on a discrele evenl {marriage).
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[58] Second, the defendants’ argument focuses exclusively on Ms. Mclvar's loss of status prior to the
coming into force of the Charfer. That loss is not, per se, the foundation for the claim of discrimination.
Rather, it is the fact that Ms. Mclvor's grandchildren lack status that constitutes the tangiblz basis for a
claim of discnimination. Had they a male Indian grandparent rather than a female one, the currert
legislation would grant them status.

[59] Finally, and importantly, the defendants ignore the detailed effects of the 1985 statute in
suggesting that the alleged discrimination against Ms. Mclvor and Mr. Grismer arose from pre-Charter
statutory provisions. This becomes clear when one compares the situation of Ms. Mclvor's male
analogue (or "hypothatical brother”) under the old legisiation and under the currert regime. The situation is
summarized in the following table;

Situation under Oid Legislation Situation under 1985 Statute
Hypothetical Brother Hypothetical Brother
Status Indian (3. 11{e) of pre-1985 Act) Status Indian {(s. 11{e) of pre-1985 Act)
Marries non-Indian Marries noo-Indian
Maintains status Maimtains stafus
Child born - Child entitled to status Child born — Child entitled to status
1885 Act comes into force

Assume child marries a non-Indian and has children

Grandehild of hypothetical brother Grandchild of hypathetical brother
loses Indian status at age 21 {s. 12(1)}a}(iv}cf entitied to Indian status (5. B{2))
pre-1985 Act)
{Double Mother Rule)

[60] The old l=gistation treated the hypothetical brother's grandchildren somewhat better than those of
Ms. Mclvor; the hypothetical brother's grandchildren would have enjoyed status up urlil the age of 21. It
is, however, the overlay of the 18B5 amendmenis on the previcus legislation that accounts for the bulk of
the differential treatment that the plaintifis complain about. Under the 1985 legislation, the hypotheatical
brother's grandchildren have Indian status. They are also able to transmit status to any children that they
have with persons who have status under ss. 6{1) or 8{2). Ms. Mclvor's grandchildren, on the other hand,
have no claim to Indian status.

[61] Thus, the most impontant difference in treatment between Ms. Mclvor's grandchildren and those
of her male analogue was a creation of the 1985 legislation itself, and not of the pre-Charfer regime,

[62) For all of these reasons, | would reject the defendants’ canterntion that the plaintiffs’ claim would
require the Courl to engage in a prohibited retroactive or retraspective application of the Charter, Just as
in the Benner case, the plaintiffs’ claim in this case is one alleging ongoing discrimination.

Section 28 of the Charter and Section 15 of the Constitution Act, 1982
[63] Before addressing the primary claim in this case, whichis brought under the equality rights

section of the Charter, | will address the plaintiffs' comtention that =. 28 of the Charfer and s. 35(4) of the
Constitution Act, 1882 are implicated in this case. Secticn 28 of the Charler is as follows:
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28. Notwithstanding anything in this Charter, the rights and freedoms referred to init are
guaranteed equally tc male and female persons.

[64] The plainliffs assert that this section "buttresses” s, 15 of the Charter and also that the fndian Act
conravenes this section. | am unable accept either argument. Seclion 28 is a provision dealing with the
interpretation of the Charfer. |i does not, by itself, purporl to confer any rights, and therefore cannot be
“‘contravened”. Further, the equality rights set out In s, 15 explicitly encompass discrimination on the basis
of sex; they are incapable of being imerpreted in any manner which would be confrary to 5. 28 In my
opinion, 5. 28 of the Charfer is of no particular importance to this case.

[65] Section 35 of the Constifution Act, 1982 provides:

35(1) The existing aboriginal and ireaty rights of the aboriginal peoples of Canada are
hereby recognized and affirmed.

(4} Notwithstanding any other provision of this Act, the aboriginal and treaty rights referred
to in subseclion {1} are guarameed equally to mele and female persons.

{=f=1] | do not doubt that arguments might be made to the effect that elements of Indian status should
be viewed as aboriginal or treaty rights. The interplay between statutory rights of Indians and
constitulicnally protecied aboriginal nights is a complex matter that has not, to date, been thoroughly
canvassed in the case law. [t seems likely that, at least for some purposes, Parliament's abilify to
determine who is and whe is not an tndian is circumscribed. Argumerts of this sort, however, have hot

‘been addressed in this case. We have neither an evidenliary foundation nor reasoned argument as to the

extert to which Indian status should be seen as an aboriginal right rather than a matler for statutory
enactment. This case, inshart, has not been presented in such a manner as to properly raise issues
urider 5. 35 of the Constifution Act, 1982

[67] The plaimtiffs have presenled their case on the basis that their equality rights under the Charter
are violated by s, 6 of the indian Act. Their references to s. 28 of the Charfer and s. 35 of the

Caonstitution Act, 1982 add nothing te their arguments in relation {o those nghts. In the result, | do not find -
it necessary to make further reference to either s, 28 of the Charter ar 5. 35 of the Constitution Act, 1982,

Analysis Under s. 15 of the Charter

(58] The Supremsa Count of Canada’s decision in Law v. Canada (Mrwrster of Employment and
tmmigration), [1999} 1 S.C.R. 497, established a three-stage approach to determining whether or not an
alleged infingement of 5. 15 of the Charter has been made oul. Al para. 88, the Court discussed the
approach:

{H [t is inappropriate to attempt to confing analysis under s. 15(1) of the Charterto a
fixed and limited formula. A purposive and contextual approach te discrimination analysis
is 1o be preferred, in order to permit the realization of the strong remedial purpose of the
equality guaranee, and to avoid the pitfalls of a formalistic or mechanical approach.

(2} The approach adopted and regularly appiied by this Court 10 ithe interpretation of
= 15(1) focuses upon three central issues:

{Ay whether a law imposes differential treatment between the claimant and others, in
purpose or effect,

{B) whether one or mare enumerated or analegous grounds of discrimination are the
basis for the differential treatment; and
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{C} whether the law in question has a purpose or effect that is discriminatory within the
meaning of the equality guarantee.

The first issue 18 concemad with the question of whether the law causes differential
treatment. The second and third issues are cancerred with whether the differertial
treatment constitutes discrimination in the substantive sense inlended by 5. 15(1).

{3 Accardingly, a court that is called upon to determine a discrimination claim under
5. 15{1) should make the following three broad inguiries:

{A) Does the impugned law {a) draw a formal distinction bebween the claimant and
others on the basis of one or more persanal characteristics, or {b) fail to take inlo
-accoun the claimant’s already disadvanaged position within Canadian society
resulting in substantively differential treatment betwsen the claimant and others on the
basis of one or mare personal characleristics?

(B) Is the claimant subject to differential treatment based on one or more enumerated
and analogous grounds?

and

(C} Does the differential treatment discriminate, by imposing a burden upon or
withholding a benefit from the claimant in a manner which reflects the stereotypical
appiication of presumed group or personal characieristics, or which otherwise has the
effect of perpsatuating or promoting the view that the individual is less capable or
worthy of recognition or vaiue as a human being or as a member of Canadian socisty,
equally deserving of concemn, respect, and consideration”?

[68] The first step of the analysis, then, is to determine whether the plaintiffs have establishad
differential treatment cognizable as a breach of s. 15. To make this determination, the Court must
consider three issues. First, it must identify the "berefit of the law” that is at issue in this case. Second, it
must find an apprapriate comparator group against which to gauge the treatment that the plaintiffs receive
under the law. Finally, it must determine whether that comparator group is treated more favourably than
the plaintiffs.

The “Benefit of the Law™ at lssue in this Case

[70] This case is concerned with entittement to Indian status. The plainiffs have adduced significant
evidence demonstrating that Indian status is a benefit,. Under the terms of the ndian Act and other
legislation, persons who have Indian status are enlitled to tangible benefits beyond those that accrue to
other Canadians. These include extended health benefits, financial assistance with post-secondary
education and extracuwrricular programs, and exemption from cerlain taxes. The trial judge also accepted
that certain intangible benafits arise from Indian status, inthat it results in acceptance within the aboriginal
community. While some of the evidence of such acceptance may be overstated, in that i fails to
distinguish between Indian status and membership in a band, | am of the view that the trial judge was
correct in accepting that infangible banefits do flow from the right to Indian status.

[71] The plaintiffs assarnt that the night to transmit Indian status to ore’s child should also be
recognized as a benefit. | agree with that proposition. Parents are responsible for their children's
upbringing, and financiai benefits that an Indian child receives will, accordingly, alleviate burdens that
would otherwise fall on the parent. Quite apart from such benefits, though, it seems to me that the ability
to transmit Indian status to one's offspring can be of significant spiritual and cultural valuz. | accept that
the ability to pass on Indian status to a child can be a matter of comfort and pride far a parent, even
lzaving aside the financial bengiits that aceruz to the family.

i72] Itis evident to me, therefore, that there is merit in Mr. Grismer's claim that the abiiity to transmit

3 af 30 2009 105 Al



009 BOCA 155 Mcelvar v, Canadu {Registrar of Indian and Northern . higp:/fwaew courts. gov. beea/|db-oet CA/OXO S 2O00RCCADT 53 hon

status o his children is a benefit of the law to which s, 15 applies. Ms. Mclvor's claim is a more remote
one. She does not, as a grandparent, have the same legal obligations to support and nuriure her
grandehildren that a parent has to his or her children,

[73] Given that Mr. Grismer is a plaintiff in this matter, and given that any practical remedy that might
be granted could be based on the claim by Mr. Grismer rather than that of Ms. Mchvar, it is, strictly
speaking, unnecessary to determine whether the ability to confer Indian status on a grandchild is a “benefit
of the law’ to which s. 15 of the Charier applies. In view of the cultural importance of being recognized as
an indian and the ragquirement to give s. 15 a broad, purposive interpretation, however, | would be inclined
ta the view that the ability to transmit Indian status to a grandehild is a sufficient *benefit of the law” to
come within s. 15 of the Charter. |

[74] Inthe analysis that follows, | will concentrate on Mr. Grismer's claim, since it is, in some ways,
more straightforward and simpler to describe than that of Ms. Mclvor. Except as | will indicate, however,
the analysis of Ms. Mchvor's claim would be similar. In my view, the claims stard or fall together.

The Appropriate Comparator Group

[75] The next aspect of the first step inthe 5. 15 analysis is the seleclicn of an appropriate
comparator group with which to compare the treatment that is accorded to the plaintiffe. The parties to
this litigation do not agree on which comparator group is appropriate.

[76] It is clear that the claimant under s. 15 is entitled, in the first instance, to choose the group with
which he or she wishes to be compared {Law at para. 58). This is partly a function of the nature of the
eguality ingquiry. The right to equality is not a righl to be treated as well as one particular comparator
group. Rather, itis, prima facie, a right to be treated as well as the members of all appropriate
comparator groups. s, therefore, no defence to a s. 15 claim that some particular comparator group is
treated no beter than the group to which the claimant belongs. On the other hand, all that the claimant
need show, in order to pass the Tirst stage of analysis of a 5. 15 claim, is that there is at least one
appropriate comparator group which is afforded better treatment than the one to which he or she belongs.

[77] In this case, Mr. Gnsmer wishes to compare his group {people born prier to April 17, 1885 of
[ndian women who were married 1o non-Indian men) with people born prior fo April 17, 1985 of Indian men
who were married to non-Indian women. That comparator group was accepled by the trial judge.

[78] On the face of it, the comparator group proaposed by Mr. Grismer is the most fogical one. Itis a
group that is in all ways idenlical to the group to which My, Grismer belongs, except for the sex of the
parent who has Indian status. By selecting this comparator group, Mr. Grismer isolates the alleged
ground of discrimination as the sole variable resulting in differential treatment. That is, generally, an
indicator of an appropriate comparator group:

The appropriate comparator group is the one which mirrers the characteristics of the
claimani {or claimant group) relevar to the benefit or advaniage sought except that the
statutory definition includes a personal characteristic that is offensive 1o the Chareror
omits a personal characteristic in a way that is offensive to the Charter,

Hodge v. Canada (Minister of Human Resources Development), [2004] 3 3.C.R. 357,
2004 SCC 85 at para. 23

[79)] Here, Mr. Grismer says that the benefit or advantage sought is the ability to fransmit Indian

status to one's children. The relevant characleristic is indian ancestry. The personal charactenistic that is
a requirement of the statute, and which is allegedly offensive to the Charteris thai the Indian parent be the
father. While it is true that that personal characteristic is not expressly referred to in the current legislation,
the plaintiffs argue that in preserving Indian status for those who had it prior to the 1985 amendments, that
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personal characteristic has effectively been imported into the current legislation.

[80] The defendants object to this comparator group. They say that the appropriate comparator
group must consist of persons who were not entitied to be registered as Indians prior to April 17, 1985,
They say that by comparing Mr. Grismer to persons who had status prior to April 17, 1885, the trial judge
erred by failing to take into account the full historical context of the 1985 legislation.

81 In my view, the defendants’ objection cannot prevail, at least at this stage of the analysis. Where
legislation is enacted to remedy discrimination, a court is fully entitled to look at how differenl groups are
treated under the revised legislation. The fact that one group was advantaged prior to the enactment of
the remedial legislation will not reduce the need to subject it to Charter scrutiny. As Binnie J. (speaking for
a unanimous Sourl) noted in Canada (Afforney General) v, Hislop, [2007] 1 S.C.R. 428, 2007 SCC 10 at
para. 39

When the government enacts remedial legislation, that legislation may still violate s. 15{1)
requirements. The fact that it is remedial legisiation does not immunize it fram Charter
review.

[(82] i do not doubt that the legislative history and the purposes of the 1935 amendments are factors
to be considered in the Charter analysis in this case. It might {as | will discuss) be argued that they are
valid considerations in determining whether differential freatment is properly described as "discriminatory™;
they are cerainly important considerations in determining whether a law that infringes s. 15 of the Charter
i5 nonetheless a reasonable limit under 5. 1. [ do not, however, think that the legislative history in this case
can be used to prevent the claimant from asking to be compared to an otherwise appropriate comparator
group. Accordingly, the trial judge was, in my view, correct in accepting the comparator group proposed
by the plaintiffs. :

ls there Differential Treatment?

[63] It is apparent that the indian Act treats Mr. Grismer's group less well than the comparator group.
Unlike those in the comparator group, Mr. Grasmer is unable to transmit Indian status to the children of his
marriage to a non-ndian woman.

[84] Interestingly, even if one accepted the defendants’ assertion that only people who were benefited
by the 1935 amendments can constitite g comparator group, the result would be the same. The
defendants argue, in their factum, that no appropriate comparator growp obtained, as & result of the 1985
amendment, any benefit superior to that afiorded Mr. Grismer;

B8, ... [L]ike all children of registrarts entitled under 5. 6(2), Mr. Grismer's children will
not be entitled {o registration if he parents with a non-Indian. This is the rzal benefit that
the Respondents seek — registration and the ability to transmit entitlement to registration
after two successive generations of parenting with a non-Indian.

59 However, no one obtains this benefit under the impuarned leqislation. The 15985 Act
neorporates a secand generation cut-off rule. and no one was reinstated or registered with
the ability to circumvent it. Thea entitiement of Mr. Grismer's hypothetical cousin was only
mairtained or confirmed ... and not obtained ... under s, 6{13{a) [Emphasis added}

[85] In my view, this assertion mischaracterizes the effects of the 1985 amendmens. As | have
already noted, prior to 19385, My, Grismer's hypothetical cousin was not entitled to transmit normal Indian
status to his children if he married a non-indian. Any children of the marriage would cease to have Indian
status when they atlained the age of 21 under s. 12{1){a)(iv} of the pre-1885 legislation. It is only with the
coming into force of the 1985 legislation that such children received [or were reinstated to} full status.
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[36] Even, therefore, if | were convinced by the defendants' argument that only those who were
afforded enhanced status by the 1935 amendments can constitite a comparator group for the purposes
of 5. 15 of the Charter, it seems o me that Mr. Grismer would be able to demonstrate differential
treatment.

Is the Differential Treatment Based on an Enumerated or Analogous Ground?

[87] The plaintiffs say that the differential treatment in this case is based on sex {an enumerated
ground} and on marital status {an analegous ground}. | think that the case is properly analyzed as one of
discrimination on the basis of sex. That is the basis on which it was argued in this Court. While the
pre-1985 legislation did comain provisions that distinguished siteations based on the marital status of a
child's mother, the background of such distinctions 1s historically complicated. | am not at all convinced
that the evidertiary basis for an analysis of such distinctions has been fully preserted in this case, nor that
sufficient argument has been direcled toward that ground.

[88] The sex discrimination claim in this case, on the other hard, is relatively straightforward.
Mr. Grismer says that if his Indian parent were his fathar, his children waould be enlitlad to Indian siatus.
As it is his mother that is Indian, they are not.

[B9] This case is, on its face, similar to Benner. Mr. Benner's inability to obtain citizenship was not a
result of s own sex, but rather that of his Canadian parent. While recognizing that, as a general rule, a
person cannot found a claim on the breach of another person's Charter nights (R. v. Edwards, [1996] 1
5.C.R.128), the Supreme Court of Canada in Benner allowed Mr. Benner to rely on discrimination on the
basis of his mother's gender to found a 5. 15 claim. The Courl reasoned as follows:

7B If the appellart were truly attempting to raise his mother's s. 15 righls, he would not
have the requisite starding. 1 am net convinced, however, that he is attempting to do so.
Theimpugned provisions of the Citizenship Act are not aimed at the parents of applicants
but at applicants themselves. That is, they do not determine the rights of the appellant's
maother to citizenship, only those of the appellart himself. His mother is implicated only
because the extenl of his rights is made dependent on the gender of his Canadian parent.

a0 Inthis case ... there [s a connection between the appellant’s rights and the
differentiation made by the legislation between men and women. The impugred provisions
clearly make Mr. Benner's citizenship rights dependem upon whether his Canadian parenl
was male ar female. |n these circumstances, | do not believe permitting s. 15 scrutiny of
the respondent’s treatment of his citizenship application amounts to allowing him to raise
the viclation of another’s Charler rights. Rather, it is simply allowing the protection against
discrimination guarameed to him by s. 15 to exlend o the full range of the discrimination,
This is precisely the "purposive” interpretation of Charfer rights mandated by this Courl in
many earlier decisions: see, e.g.. R. v. Big M Drug Mart LEd., [1985] 1 S.C.R. 295, at p.
344, Andrewss v. Law Society of British Columbia, [1989] 1 S.C.R. 143, at p. 169.

82 | hastento add that | do not intend by these reasons to create a general doctrine of
‘discnimination by associatian”. 1 expressly leave this question to another day, since it is
not necessary to address it in order fo deal with this appeal. The link between child and
parerl is of a particularly urigue and intirmate nature. A child has no choice who his or her
parerls are. Their nationality, skin colour, or race is as personal and immutable to a child
as his or her own.
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BS. Where access to benefits such as citizenship is restricted on the basis of
something so intimately connected to and so completely beyond the control of an applicant
as the gender of his ar her Canadian parent, that applicant may, in my opinion, invoke the
protection of 5. 15. As Linden J.A. noted in dissert in the Federal Court of Appeal, [1994]
1F.C 260 at p. 277, "[i)n this situation, the discrimination against the mother is urfairly
visited upon the child. This is surely as unjust as if the discrimination were aimed at the
child directly”, '

[20] The defendants acknowledge that, based on Benner, if Mr. Grismer suffers discrimination as a
result of his mother's gender, he has standing to raise a s, 15 claim. They say, however, that the situation
that is alleged to pravail in this case is not discrimination against Mr. Benner based on his mother's
gender, bul rather discrimination against Mr. Benner's children based on his mother’'s gender.

[91] | am unable to accept this argumenl. As | have already indicated, | am of the view that the ability
to transmit Indian status to his children is a benefit to Mr. Grismer himself, and not solely a benefit to his
children. He is, therefore, in a situation analogous to that of Mr. Benner.

[(92] Similarly, | am of the view that the ability to transmit Indian status to her grandchildren through
Mr. Grismer is a benefit to Ms. Mclver. | am, therefore, of the view that she can also demonstrate that
the legislation accords her disadvantageous treatment on the basis of sex.

(93] Inany event, it seems to me that the inherently multi-generational nature of legislation of the sort
involved in this case and in Benner requires a court to take a broad, “purposive approach’” to determining
issues of discrimination and of standing. The determination of Indian status under the Indian Act requires
an examination of three generations (here, Ms. Mclvor, Mr. Grismer, and his children); it would not be in
keeping with the purpose of s. 15 of the Charter to hold that sex discrimination direcled at one of those

three generations was inconsequential so long as the disadvantageous treatment acerued only to another
of themn,

[94] This is not to say that the Courl should adopt a broad "discrimination by association” docirine.
The extert to which a person can raise a Charter claim based on discrimination directed primarily against
a person's ancestors or descendants must depend on the conlext of the legislation in question and its
effects on the claiman.

Discrimination on the Basis of Matrilineal of Patrilinzal Descent

[93] Before leaving the issue of whether differential treatment here was based on an enumerated
ground or analogous ground, | think it is necessary to comment on one aspecl of the judgment in the cour
below. On several occasions, the trial judge described the case at bar a= being one based on
discrimination against those of matrilineal as opposed to patrilineal descent. This characterization led her
to grant a very expansive remedy, giving Indian staius to all persons who have at ieast one female Indian
ancestor who lost status through marniage. no matter how many generations have intervenad between that
ancestor and a person claiming status.

[96] | do not doubt that in one sense, discrimination on the basis of mairilineal or patriineal descent is
a species of sex discrimination. If one sex is preferred over the other in terms of its ability to transmit
legal status to the next generation, it is evident that that equality rights are violated.

[97) On the other hand, issues of retroactivity and standing make it important, in a Charfer claim, to
identify the claimant him or herself as the person suffaring discrimination. It is not apparent to me that a
person who s, for example, the fifth generation descendant of a woman who lost status in the 1870s can
make a claim under 5. 15 of the Charfer. First, the discrimination giving rise to the clzim long pre-dates
the Charter. Second, such a remote descendant of 2 personwho suffered discrimination would not
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appear to have standing to raise a claim.

28] It might, of course, be argued that the descendart raising the claim is not compiaining of
discrimination against a forebear, bud rather of discrimination against him or herself, on the basis of his or
her lineage. If the claim is so characterized, it seems to me that it ceases to be a claim based on sex
discrimination, per se. In order to succeed in mzaking such a claim, the claimant would have to
demonstrate that discrimination on the basis of matrilineal as opposed to patrilineal descent should be
characterized as an analogous ground under s. 15 of the Charler.

[99] The trial judge did not undertake any analysis to determine whether this broadly irterpreted
ground of "matrilineal or patrilineal descent” qualifies as an analogous ground under s. 15 of the Charter. |
regard the proposition that 5. 15 exends to all discrimination based on pre-Charter matrilineal or
patrilineal descen 1o be a dubious one. All persons are persons of both matrilineal and patrilineal
descent, in that we all have an equal number of male and female forebears. The usual indicatars of an
analogous ground of discrimination — historic disadvantage of a parlicular group, stereotyping, insularity,
etc. — cannot be sensibly applied when everyone partakes of the characleristic allegedly forming the basis
of discrimination.

[100] Inany event, this case does not require the Court to go nearly so far as the trial judge did in
accepting historical distinctions to be the foundation of discrimination claims.

[101] For the purposes of this case, it is sufficient to consider whether or not distinctions based on
Ms. Mclvor's sex viclate 5. 15 of the Charter. in the discussion that follows, 1 intend to focus on the
allegedly discriminatory freatment of the plaintiffs on the basis of Ms. Mclvor's sex, and not on the much
broader argument apparently accepted by the trial judge based on historical lineage.

Is the Distinction Diseriminatory?

[102] The third step in analyzing a claim under s. 15 of the Charteris to consider whether the distinction
based on an enumerated or analogous ground is "discriminatory” as that concept is used inthe Charter,

[103] InAngrews v. Law Sociely of British Columbia, {1988] 1 S.C R. 143, at 172-176, Mcintyre J.
atlempted to give definition to the concept of discrimination in s. 15 of the Charter. Drawing on human
rights jurisprudence, he cited, at 174, Canadian Nationaf Rallway Co v. Canada {Canadian Human
Rights Commission), [1987] 1 S.C.R. 1114 at 1138-39, which in turn had cited the following comments
from page 2 of the Abella Report on eguality in employment:

Discomination ... means practices or attitudes that have, whether by design or impact, the
effect of limiting an individual's or group's right to the opportunities generally available
because of atlribuled rather than actual characteristics.

[104] Mcintyre J. conlinued, at 174, with his own oft-cited description of discrimination:

[Dliscrimination may be described as a distinction, whether intentional or not but based on
grounds ralating ta personal characteristics of the individual or group. which has the effect
of imposing burdens, obligations, or disadvartages on such individual or group not
imposed upon others, or which withholds or imits acecess to opporunities, benefits, and
advantages available to other members of society. Distinctions based on personal
characteristics altribuled to an individual solaly on the basis of association with a group wili
rarely escape the charge of discrimination, while those based on an individual's merits and
capacities will rarely be so classed.
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[105] Indefining the scope of equality rights under . 150 Angrews, both Mcintyre J. and La Forest ).
noted that in speaking of discrimination, the Charier was aimed at dislinciions based on “irrelevant
personal differences”.

[108] Unfortunately, it has proven rather difficult to fully define and apply an appropriate standard of
“discrimination” under s. 15. In cases leading up to Law v. Canada, the Supreme Court of Canada
gradually developed jurisprudence concentrating on affronts to human dignity in trying to define
“discrimination”. In Law, at subparagraphs 8 and 2 of paragraph 88, the Supreme Courl of Canada
suggested factors that should be considered in determining whether legislative distinctions demean a
claimant's dignity:

88. ...

{8} There is a variety of factors which may be referred to by a 5. 15(1) claimantin
order to demonstrate that legislation demeans his or her dignity. The list of factors is not
closed. Guidance as to these factors may be found in the jurisprudence of this Coun, and
by analogy to recognized factors.

{2} Some imporlant cortedual factors influencing the determination of whether
5. 15(1} has been infringed are, among others:

(A} Pre-existing disadvanage, stereotyping, prejudice, or vulnerability experienced
by the individual or group at issue. The effects of a law as they relate o the
imporant purpose of 5. 15(1) in protecting individuals or groups who are viinerable,
disadvantaged, ar members of "discrete and insular minorities” should always be a
certral consideration. Although the claimant's association with a historically more
advantaged or disadvantaged group or groups is not per se determinative of an
infringement, the existence of these pre-existing factors will favour a finding that

5. 15(1) has been infringad.

{B) The correspondence, or lack thereof, belween the ground or greunds on which
the claim is based and the actual need, capacity, or circumstances of the claimant
or others. Although the mere fact that the impugned fegislation takes into acco unt
the claimant's traits or circumstances will not necessarily be sufficient to defeat a

5. 15{1) claim, it will generally be more difficult to establish discrimination to the
extent that the law takes into account the claimant’s aclual sifuation in a manner that
respects his or her value as a2 human being or member of Canadian society, and
less difficult to do so where the law fails to take into account the claimant's aclual
situation.

() The amelicrative purpose or effects of the impugned law upon a more
disadvaniaged person or group in society. Anameliorative purpose ar effect which
accords with the purpose of s, 15(1) of the Charfer will likely not viclate the human
dignity of more advantaged individuals where the exclusion of these more
advantaged individuals largely corresponds to the greater need or the different
circumstances experienced by the disadvantaged group being targeted by the
legislation. This factor is more relevant where the 5. 15(1) claim is brought by a
more advantaged member of society,

and

{D) The nature and scope of the interest affected by the impugned law. The more
severe and localized the consaquences of the legislation for the affecied group, the
mare likely that the differential treaiment responsible for these conseguences is
discriminatary within the meaning of s. 15{1).
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[107]  Inanalyzing s. 15 claims, Canadian cours enthusiastically embraced the four conmexual factors
set cut inLaw. In adopting a sort of “checklist” approach to the concept of discrimination, however. they
ran the risk of transforming the s, 15 analysis inte an inquiry more concerned with farmal than with
substantive equality. In R, v. Kapp, [2008] 2 3.C.R. 483, 2008 SCC 41 at paras. 19-24, the Supreme
Cour of Canada revisited the issue of discrimination, and cautioned courts about an overly technical
application of the Law criteria:

19. [IIn Law, this Court suggested that discrimination should be defined interms of the
impact of the law ar program on the "human dignity” of members of the claiman group,
having regard to four conextual factors: (1) pre-existing disadvantage, if any, of the
claimant group; {2} degree of correspondence between the differertial treatment and the
claimant group's reality; {3) whether the law or program has an ameliorative purpose or
effect; and {4) the nature of the interest affected {paras. 52-73).

20. The achievemert of { awwas its success inunifying what had become, since
Andrews, a division in this Court's approachto s, 15, Law accomplished this by reiterating
and confirming Andrews’ interpretation of 5. 15 as a guarantee of substartive, and not just
formal, equality. Moreover, Law made an importarnt contribution to our understanding of
the conceptual underpinmings of substantive equality.

21. At the same time, several difficuities have arisen from the attempt in Law to
employ buman dignity as a fegaf test. There can be no doubt that human dignity 15 an
essertial value underlying the 5. 15 equality guarantee. In fact, the protection of all of the
rights guararteed by the Charter has as its lodestar the promotion of human dignity. As
Dickson C.J. said in R. v. Oakes, [1886] 1 5.C.R. 103:

The Cour must be guided by the values and principles essential to a free
and democratic society which | believe emboady, o name bt a few, respect
for the inherent dignity of the human person, commitment to sacial justice
and equality. accommodation of a wide varisty of beliefs, respect for
cultural and group iderttity, and faith insocial and political institutions which
enhance the paricipation of individuals and groups in society. [p. 136]

22. But as critics have pointed out, human dignity is an abstract and subjective notion
that, even with the guidance of the four conlexiual factors, cannot only become confusing
and difficult to apply; it has also proven to be an additional burden on equality claimanis,
rather than the philosophical enhancement it was intended to be.  Criticism has afso
accrued for the way Law has allowed the formalism of some of the Coun's post-Andrews
jurisprudence to resurface in the form of an arlificial comparator analysis focussed on
treating likes alike.

23. The analysis in a particular case, as Lawitself recognizes, more usefully focuses
on the factors that idenlify impact amounting to discriminagtion. The four factors cited in
Law are based on and relate to the identification in Andrews of perpetuation of
disadvantage and stereotyping as the primary indicators of discrimination. Pre-existing
disadvantage and tha nature of the interest affected {factors one and four in Law) go fo
perpetuation of disadvarmage and prejudice, while the second factor deals with
steraotyping. The ameliorative purpose or effect of a law or pragram {the third factar in
t aw) goes to whether the purpose is remedial within the meaning of s. 15(2). (We would
suggest, without deciding here, that the third Law factor might also be relevant to the

question under s. 15{1} as to whether the sffact of the law or program is to perpetuate
disadvantage.)

24. Viewad i this way, Law does not impose a new and distinctive test
for discrimination, but rather affirms the approach to substantive equality under 5. 15 set
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out in Andrews and developed in numerous subseguent decisions. The faciors cited in
Law should not be read literally as if they were legislative dispositions, but as a way of
focussing on the central concern of s. 15 identified in Andrews — combatting
discrimination, defined interms of perpetuating disadvanitage and stereotyping.

[Footnotes omitted]

[108] This is not to say that an analysis of the four factors set oul in Law is no longer imporlant. The
factors do serve as indicators of discriminatory treatment, and can be very useful in determining whether
differential treatment is discriminatory — see, for example, the recent judgment of this Court in Withfer v,
Canada (Altorney General), 2008 BCCA 539, particulatly at paras. 172-180. The factors in Law,
however, must not be applied in a mechanical fashion.

[108] Part of the difficulty that courts have had in applying the Law criteria to the concept of
discrimination has been the scope of the third Law factor. The question of whether the impugned law or
program has an ameliorative purpose or effect can easily be expanded into an analysis of whether the
law, while discriminatory, is nonetheless justifiable. This latter inguiry is not an appropriate one under

s. 15 of the Charter. It is aninguiry properly undertaken under s, 1.

[t10] Kapp serves as a reminder that the third factor in Law is not directed at broad societal goals, bul
at the question of whether distinctions inimpugned legislation are, themselves, designed to alleviate
discrimination ar are, rather, distinclions that terd to perpetuate disadvantage.

i111] The impugned legislation in this case is, in my opinion, discriminatory as that concept is used in
5. 15 of the Charter. The historical reliance on patrilineal descent to determine Indian status was based
on stereotypical views of the role of a woman within a family. [t had (in the words of Law) “the effect of
parpetuating or promoting the view that [women were} .. less ... warthy of recognition or value as a human
beingjs] or as a member[s] of Canadian society, equally deserving of concern, respect, and
consideration”. The impugned legislation in this case is the echo of historic discrimination. As such, it
serves to perpetuate, at least in a small way, the discriminatory allitudes of the past.

[112} The limited disadvantages that women face under the legisiation are not preserved in order to, In
some way, ameliorate their position, or to assist more disadvantaged groups. None of the distinctions is
desigred to take into account actual differences in culture, ability, or merit.

[t13] The deferdants point oLt that, on a going-forward basis, the legislation treats alt persons the
same — that is, persons with only a single Indian grandparert will not be entitied to Indian status under the
current legislation. They say that the decision to preserve the status of those who berefitted from
pre-Charter legisiation should not be seen as an affront to dignity, and that the law shouid, therefore, not
be seen as discriminatory.

{114] While | agree that the factors put fonwvard by the defendants in justifying the current regime must
be accorded considerable weight, it does not seem to me that they are parlicularly forceful et this stage of
the Charfer analysis. To the extent that the defendants wish to justify discriminatory treatmen by
reference to the need to respect vested rights and to effect a smooth transition from a discriminatory
pre-Charter regime to a non-discriminatory post-Charfer one, it seems to me that the justification should
he considered under s. 1 of the Charter. It should not be for tha claimants to prove that prima facre
discriminatory legislation cannot be justified — rather, it should be for the government to show that its own
pressing and substantial objectives justify the discrimination.

[115] Insaying this, | appreciate that the word “discrimination” is pejorative. At least as the word is

used in common parlance, it is difficult to conceive of discrimination being justifiable. For this reason,
there is a temptation io examine all justifications for legislation before labelling it "discriminatory™ It is
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tempting, in other words, 1o view s. 15 as having its own internal limitations such that resorl to s. 1 of the
Charler to evaluate justifications is unnecessary. There are, of course, Charer provisions that do have
internal limitations, such that s. 1 justifications for infringements are no more than theoretical possibilities
- it is difficult, for example, to conceive of a s. 1 justification for an unreasonable search and seizure
which violates s. 8 of the Charfer. Section 15, however, is not such a provision.

[118] InAndrews, the members of the Supreme Courl of Canada emphasized the importance of $. 1 in
analyzing alieged Charer viclations arising under s. 15. While there was, particularly after the Law
decision, a tendency to treat all justifications as issues to be considered in determining whether differential
treatment is "discriminatory”, Kapp, in my view, serves as a reminder that the discrimination analysis is
maore narrow, and that policy justifications for unequal treatmert under the law will normally be matters that
must be treated outside of s. 15 itself.

[117] [t follows that the unequal treatment of which the plaintiffs complain is discriminatory, and that the
justifications for the discrimination proposed by the defendants are most appropriately considered under
s. 1 of the Charter. The impugned legisiation constitutes a prima facie infringement of s. 15 of the
Charter. Seclion 6 of the indian Act must be justified, if at all, under s. 1.

Argurnents Under Section 1 of the Charter

[118] Section 1 of the Charter provides:

1. The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set
out in it subject only to such reasonable limits prescribed by law as can be demonstrably
justified in a free and democratic society.

(118}  indetermining whether a prima facie infingement of a Charfer right is saved by s. 1, courls apply
the test established in B, v. Oakes, [1986] 1 S.C.R. 103. In Hisfop at para. 44, the Supreme Courl of
Canada suggesied that the Oakes test might be simplified somewhat by expressing it as a four-pan test:

(1) ls the objeclive of the legislation pressing and substantial?

(2} Is there a rational connecticn between the government's legislation and its
alhjective”? |

{3} Does the government's legislation minimally impair the Charter right or freedom at
stake?

{4 Is the deleterious effect of the Charicr breach outweighed by the salutary effect of
the legisiation?

[120] Inapplying this test, it is necessary, at the outset, to identify with some precision both the
legislative provisions that are in issue, and the objectives that are put forward as justifications for them.

[121]  Inits argument before this Court, the defendants concertrated, for the purposes of 5. 1, on
showing that a continuing connection between Indian status and membership in Indian bands justifies the
current legislation. It 1s understandable that this was the focus of argument, given the trial judge's
statements with respect to that issue, and also given that other possible s. 1 justifications were dealt with
on the footing that they were properly addressed under s. 13 () note that the principle factums of both the
plaintiffs and the defendants were filed before the Supreme Court of Canada's decisionin Kapp). Inmy
view, however, the main argumeant put forward by the defendans — that the 1985 legislation was a2
compromise with several goals, including preserving existing rights — should properly be considered under
s 1.
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[122] The discrimination in this case is the result of under-inclusive legislation. The combination of

s. (1}{a) and 6{2) of the Indian Acf resulis in a situation in which people in Mr. Grismer's position are
unzble to transmit Indian status to their children only because their mothers, rather than their fathers, are
emritled to statuzs as Indians. This discrimination applies only to a group caught in the transition between
the old regime and the new one.

Pressing and Substantial Governmental Objective

[123] | have already quoted from the speech ef the Minister of Indian Affairs and Nerthern
Developmen in the Houze of Commaons on moving second reading of the legislation. He set out five
objectives, or principles, for the legislation:

{1} Remaoval of sex discrimination from the indian Act.

(2} Restoration of Indian status and band membership to those who [ost such status
as a result of discrimination in the former kegisiation.

{3 Removal of any provisions conferring or removing Indian status as a resuft of
marriage.

(4} Preservation of all rights acquired by persans under the former legislation.

{5) Conferral on Indian bands of the right to determine their own membership.

[124] The extensive legislative history presented in this case clearly establishes that these were,
indeed, the ohjectives of the 1985 legisfation. H cannot be sericusly suggested that the gaovernment acted
other than in good faith in enacling legislation in pursuit of these objectives.

[125] Itis the fourth of the listed objectives, i.&., preservation of existing rights, which is the most
important for the purposes of the 5. 1 analysis in this case.

[126] | am of the view that the objeclive of preserving the righls of people who acguired Indian status
and band membership under pre-1985 legislation is properly considered to be pressing and substantial.
The law generally places significant value on protecting vested rights. This is paricularly imponant in
situations where people have made life choices and planned their futures in reliance on their legal status.

[127] Inenacting new legislation in 1985, the government cannot, in my view, be criticised for
embracing the principle that those who had Indian status under the previous legislative regime ought to be
ehle to retain the benefits of such status going forward. Indeed, such a principle was necessany in order
to avoid the disruption and hardship to individuals that would have resulted from depriving them of Indian
status.

[12B] Because the legislation in this case is criticized as being under-inclusive, however, i is necessary
to constder whether the government had a proper objective in refusing to granl Indian status under s. 6{1)
to persons in the position of Mr. Grismer. In other words, was there a pressing and substantial objective

that was satisfied by preserving the status of the comparator group, while nof extending that status to the

group to which Mr. Grismer belongs?

[128] Inmy view, there was such an objeclive, though the objeclive is apparent only when one
examines the broader provisions and goals of the regime put in place in 1985, The 1985 legislation was
passed only after years of consultation and discussion. The legislation resulted in a significant increase in
the number of people eniitled to Irdian stafus in Canada. There were widespread concerns thai the influx
might overwhelm the resources available to bands, and that it might serve to dilule the cultural inlegrity of
existing First Nations groups. The goal of the legisiation, therefore, was not to expand the right to Indian
status per s2, but rather to create a new, non-discriminatory regime which recognized the impaorlance of
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Indian ancestry to Indian status.

[130] Infashioning the legislation, the government decided that having a single indian grandparent
should not be sufficient to accord Indian status to an individual, THis was in keeping with the views
expressed by a number of aboriginal groups. It was also in keeping with the existing legislative regime,
which included the Double Mother Ruls. '

[131] Hisin this conext that we must examine the transitional provisions of the 1985 legislation. 1t
would have been quite anomalous for the legislation to extend Indian status to Mr. Grismer's children.
They did not gualify Tor status under the old regime, nor would people in their situation (i e., having only a
singte Indian grandparent) have status in the fulure under the new regime.

[132]  Itis true that ane group of persons who have only a single Indian grandparen are entitled to
status under the 1985 legislation, That group is comprised of persons who had status prior to Aprit 17,
1885, That anomaly is {subject to what | will say lzter about the Double Mother Rule) justified by the
governmental objective of preserving vested righls. To extend that anomaly {o Mr. Grismer would give
him equality with the existing anomalous group, but only at the expense of creating yet mare anomalies in
the legislation.

[133]1 Given that there i3 a clear pressing and substarial objgctive in preserving the status of those who
had Indian status prior to 1885, and given that it would be anomalous and not in keeping with the
post-1985 regime to extend status to people in Mr. Grismer's situation, | am of the view that the first part
of the 5. 1 test is satisfied in this case. The legislative regime is premised on a pressing and substanijal
governmental objective.

Rational Connection

[134] W is also clear that there 1s @ connaction between the legislation and its objectives. It is bacause
the legislation sought to protect vested rights that it allowed one group — those who had status prior ta
April 17, 1985 — to continue to have status.

Minimal impaimment

[135] Inorder to be saved under s. 1 of the Charter, legislation must satisfy the pressing and
substartial governmental obective while impairing the claimants’ Charter righls as litle as passible. This
requires a careful tailoring of the legislation to the objective at which it 15 aimed.

[138] | acknowledgs that where legislation serves to compromise various competing concerns (f.e., it is
"palycantric™) some deference is to be given to choices made by government in weighing the various
factors and in coming up with a solution {see McKinney v. Umiversity of Guelpfr, [1980] 3 5.C.R. 229, at
304-305). Even according the government deference, however, | find it impossible to say. on the record
that is befare the Courl, that the 1985 legislation satisfies the minimat impairment test.

[137] | say this because the 1985 legislation did not merely preserve the righls of the comparator
group. As | have previously indicated, members of the comparator group were able, prior to 1985, to
confar only limited Indian status on their children. Such children (who would have fallen under the Double
Mother Rule) were given status as indians only up until the age of 21. Under the 1985 legislation, persons
wha fell into the comparator group were given Indian status under 5. 8(1). Their children had status under
5. 8{2) for life, and the ability to transmit status to their own children as long as they married persons whao
had at least one Indian parent.

[138] Insaying this, [ do not ignore the fact that more than half of Canada's Indian bands appear to

have been exempted from the Double Mother Rule by Order in Council during the 1970s and early 1980s.
This fact may fimit the number of people whose status was enhanced by the 1985 legislation, but it does
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hot mean that such peaple do not exist. Further, as the parlies have poirled out in their submissions, by
1885, significant doubt had been expressed as to the validity of the exemptions.

[138] The defendants argue that discrimination resulting from the enhanced status of those who lost, or
would lose their status under the Double Mother Rule is not properly a par of this case. They say thatitis
not properly wathin the bounds of the statement of claim. There is no basis for this cantention. The
staternent of claim makes several broad allegations of discrimination on the basis of sex inrespectof s. 8
of the fndfan Act. The ¢laims do encompass the inequality that results from the enhanced status givento
those to whom the Double Mother Rule previously applied. The issue of the status of those who would
have heen caught by the Double Mother Rule prior to 1885 arises, in any evertt, as par of the evaluation
of the deferndants' 5. 1 defence to the claim,

[140] The 1985 legislation pul Mr. Grismer and his group at a furlher disadvaniage vis-a-vis the
comparator group than they were at prior to its enactment. Had the 1885 legislation merely preserved the
right of children of persons in the comparator group to Indian status until the age of 21, the government
coul rely on preservation of vested rights as being neatly tailored to the pressing and substantial
objective under 5. 1. Such legislation would have minimally impaired Mr. Grismer's right to equality.
Instead, the 1985 legislation appears to have given a further advantage to an already advamaged group. |
am unable to accept that this result is in keeping with the minimal impairment requirement of the Oakes
test.

[141] The defendants have not presented evidence or argument attempting to justify the 1885
legislation on any basis other than that it preserved existing rights. When pressed, they acknowladge that
the situation of persons in what | have found o be the appropriate comparater group was ameliorated by
the 1985 legisiation. They say, however, that there is an impartant difference bebween the comparator
graup and Mr. Grismer's group. They note that members of the comparator group have two Indian
parents — a father who is of Indian heritage, and & mather who became Indian by virlue of marriage. [n
contrast, Mr. Grismer has only ore parent of Indian heritags — his mother.

[142] | {ind this distinction unconvinging. It is based on the very sorl of discrimination that Mr. Grismer
complains of. Further, notwithstanding the Indian status of the comparator group's mothers, the pre-198%
legislation specifically imited the member’s ability to transmit status to their children, through the Double
Mother Rule.

[143] | find that the 1985 legislation does not minimally impair the equality rights of Mr. Grismer,
because it served to widen the existing inequality between his group and members of the comparator
group,

Proportionality

144]  While the 1985 legislation fails the minimal impairment test, it does, in my view, pass the
propottionality test. While the legislation does not give Mr. Grismer's group alt of the advantages that are
given to the comparator group, it does treat Mr. Grismer in a manner that is consistent with the legislative
regime going forward. Inthis respect, the legislation is unlike the legislation that was in issue in Benner.
In that case, Mr. Benner's group was trested disadvantageously not only in comparison with those who
had previously been entitied to citizenship, but also in comparison with those who were born after the
coming inta force of ihe legislation.

[145]  The denial of Indian status to Mr. Grismer's children, in other words, is not an extraordinary
prejudice, but rather the ordinary situation under the current legislation. With the extraordinary exception
of the comparator group, all children with only a single Indian grandparenl are denied Indian status.

[146] This is not, [ would emphasize, a case in which a facially neutral statulory reguirement disguises
ongoing prejudice against an identifiable group. While the plaintiffs rely strongly on the case of Guinn v.
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Unifed Sfates, 238 U.S. 347 (1915}, | do not belisve the case to be analogous to the case at bar.

[147]  In Guinn, the state of Oklahoma imposed a literacy requirement on voters, bul exempled from the
requirement all persons who were entitled to vote prior to 1866, as well as all lineal descendants of such
persons.

[148] The legislation, while facially neutral, in fact subjected black voters to a reguirement that most
white voters did not face. This was because black persons did not, higtorically, have the right to vote in
Cklahoma. Had the impugned legislation been allowed to stand, #t would have entrenched racial
discrimination invating for generations.

[149] Incaontrast, the legisiation at issue in this case does not have such effects. All people have both
male and female ancestors — there is no identifiable group of people that are the descendants of women
as ppposed to being the descendants of men. While the 1985 legislation, for reasons of preserving
existing rights, postpones the second gereration cut-off by one generation for those who had Indian
status at the date of its enactment, it does not have permansntly discriminatory effects against an
identifiable group in the way that the legislation in Guinn did.

[150] [do not agree with the plaintiffs’ position that the discnminatory effects of the 1985 legislation are
out of proportion to the pressing ang substartial governmental cbjective that it et out to serve.

Conclusion an Section 1

[151] | find that the infringement of the plaintiffs' s. 15 rights is not saved by s. 1 of the Charfer. In
according members of the comparator group additional rights beyond those that they possessed prior to

Capril 17, 1985, the 1985 lzgislation did not minimally impair the equality rights of the plaintiffs. However,
the legislation does pass all other aspects of the 5. 1 test.

Remedy

[152] The triat judge erred, in my view, in defining the extent of the Charder violation. She considered it
necessary to redress all discrimination that hed occurred prior to 1985, Accordingly, she would have
granted Indian status to all individuals who could show that somewhere in their ancestry there was a
person who had lost [ndian status by vidue of being a woman marned to a non-Indian,

[153] Inmy view, the tnal judge erred, as well, in the remedy she granted. |n view of the length of time
that had passed since the coming into force of the 1985 legislation, she considered it necessary to
provide an immediate remeady to the plainliffs and those in a similar situation. She granted a complex
order refashioning the legislation, which she would have had take effect immediately. As | will indicate, !
do rot think that such an order was in keeping with the proper role of a court in making legislative choices.

[184] The Charter violation that | find to be made out is a much narrower one than was found by the
trial judge. The 1985 legislation violates the Charfer by according Indian status to children

iy who have onrly one parent who is Indian (other than by reason of having married an
Imdian),

i) where that parent was born prior to Apnl 17, 1985, and

i)  where that parent in turn only had one parent who was Indian (other than by reason of
having married an Indian),

if their [ndian grandparent is 2 man, but not if their Indian grandparent 1s a woman.

(155) The legislation would have been constitulional if it had preserved only the status that such children
had before 1985, By according them enhanced status, it created new inequaiities, and violated the
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Charter.

[156] There are two obvious ways inwhich the violation of s. 15 might have been avoided. The 1985
legislation coukl have given status under an eguivalert of 8. 6(1) to people in Mr. Grismer's situation,
Equally, it could have preserved only the existing rights of those in the comparator group. While these are
the obvious ways of avaiding a violation of s. 15, other, more complicated, solutions might also have
heen found.

1157] The legislation at issue has now been in force for 24 years, People have made decisions and
planned their lives on the basis that the law as it was enacted in 1985 governs the question of whether or
not they have Indian status. The length of time that the law has remained in force may, unfortunately,
make the conseguences of amendment more serious than they would have been in the few years after the
legislation took effect.

[158] Contexiual factors, including the reliance that people have placed on the existing state of the law,
may affect the options currently available to the Federal government in remedying the Charer violation. It
may be that some of the options that were available in 1985 are no longer practical. On the other hand,
options that would not have been appropriate in 1985 may be justifiable today, under s. 1 of the Charler,
in order {0 avoid draconian effects.

[159] | cannot say which legislative choice would have been made in 1985 had the violation of s. 15
been recogrized. | am even less cerlain of the options that the govermment might choose today to make
the legislation constitutional. For that reason, | am reluctant to read new entitements imo s. 6 of the
indian Act. | am even more reluctant to read down the entitlernent of the comparator group, especially
given that it is not represented before this Courl. In Schachfer v. Canada, [1892] 2 5.C.R. 679, the
Supreme Court of Canada discussed situations in which the appropriate remedy is a declaration of
invalidity that is temporarily suspended. At 715-7186, the Court said:

A court may strike down legisiation or a legislative provision but suspend the effect of that
declaration until Parliament or the provincial legislature has had an opportunity to fill the
void. This approach ... may ... be appropriate in cases of undernciusiveness as opposed
to overbreadth. For example, in this case some of the imlerveners argued that in cases
where a denial of equal benefit of the law is aleged, the legislation in guestion s not usually
problematic in and of itself. It is its underinclusiveness that is problematic so striking down
the law immediately would deprive deserving persons of benefits without providing them to
the applicant. At the same time, if there is no obligation on the government to provide the
barefits in the first place, it may be inappropnate to go ahead and extend them. The
logical remedy is to strike down bul suspend the declaration of invalidity to allow the
governmenl to determine whether to cancel or extend the benefits.

[1601 It seems to me that this reasoning is apt in the case at bar. It would not be appropniate for the
Courl to augment Mr. Grismer's Indian status, or grant such status to his children; there is no obligation on
government to grant such status. On the other hand, it would be entirely unfair for this Court to
instantaneously deprive persons who have had status since 1385 of that status as a result of a dispuie
between the government and the plaintiffs. !nthe end, the decision as to how the inequality should be
remedied is one for Parliament.

[161] Sections 6(1)(a) and 6(1){c} of the indian Act violate the Charfer to the extent that they grant
individuals to whom the Double Mother Rule applied greater ngils than they would have had under

s. 12(1){a)(iv) of the former legislation. Accordingly, | would declare ss. 6(1)(a) and &{1)(c) tc be of no
force and effect, pursuant to 5. 52 of the Constitution Act, 1962. | would suspend the declaration for a
period of 1 year, ta allow Parliament time to amend the legislation to make it constitutional.
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Disbursements Occasioned to the Parties as a Resutt of Interventions

[162] The various intervenars in this matler were granted leave to intervene and file factums pursuant to
the order of Hall J.A. pronounced March 18, 2008, That order included the following provisions:

5. Whether Intervenors are liable for any disbursements occasioned to the Parti=s by
[their] interventions] is deferred to the panel hearing the appeal.

8. Intervenors are not entitled to costs and not liable to pay costs in the appeal.

[163] While | acknowledge that intervenors can play an imporiar role in cases before this Court, it
seems to me unfair to expect the partias to bear the additional burden of disbursements conseguent on
their presanece,

[164] tam satisfied that it is appropriate to require each of the intervenors in this case to reimburse
each of the parties for the disbursements that they have incurred as a result of its intervention.

Conclusion

[165]  While | am in agreement with the trial judge that s. 6 of the fndian Act infringes the plaintiffs' nght
to equality under s. 15 of the Charter and that the infringement is not justified by s. 1, | reach this
conclusion on much narrower grounds than did the trial judge. In particuiar, | find that the infringement of
s. 15 would be saved by s. 1 but for the advantageous treatment that the 1985 legislation accorded those
to whom the Double Mother Rule under previous legislation applied.

[166] | would allow the appeal, and substitule for the order of the trial judge an order declaring

ss. 6(1(a) and 6(1){c) of the {ndian Act to be of no force and effect. | would suspend the declaration for
a period of 1 year.

“The Honourable Mr. Justice Graberman’
| agree:

"The Honeurable Madam Justice Newbury”

| agraa:

“The Honourable Mr. Justice Tysoe”
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